William & Mary Law School

William & Mary Law School Scholarship Repository
Faculty Publications

Faculty and Deans

2016

Body-Worn Cameras: Exploring the Unintentional Consequences
of Technological Advances and Ensuring a Role for Community
Consultation
Kami N. Chavis

Follow this and additional works at: https://scholarship.law.wm.edu/facpubs
Part of the Law Enforcement and Corrections Commons
Copyright c 2016 by the authors. This article is brought to you by the William & Mary Law School Scholarship
Repository.
https://scholarship.law.wm.edu/facpubs

BODY-WORN CAMERAS: EXPLORING THE
UNINTENTIONAL CONSEQUENCES OF
TECHNOLOGICAL ADVANCES AND ENSURING A
ROLE FOR COMMUNITY CONSULTATION
Kami N. Chavis*

INTRODUCTION

Recent high-profile incidents of alleged police brutality,
including the deaths of Michael Brown, Eric Garner, Tamir Rice,
Walter Scott, Freddie Gray, Laquan McDonald, Philando Castile,
Alton Sterling, and many others, have prompted calls for increased
accountability and transparency in policing. Most recently, the
death of Keith Lamont Scott at the hands of a police officer sparked
several days of protests in Charlotte, North Carolina. 1 Criminal
justice advocates have called for a shift in the way law enforcement
officials interact with the communities they serve. 2 It is well
established that the urban-dwelling poor, many of whom are racial
minorities, experience distinctly different treatment at the hands of
law enforcement. 3 Police brutality is particularly salient for
communities of color: young black men are twenty-one times more
" J.D. Harvard Law School. I would like to thank the Wake Forest Law
Review for holding a Symposium entitled "Implementing De-Incarceration
Strategies: Policies and Practices to Reduce Crime and Mass Incarceration," in
which this research was presented. I would also like to thank Conor Degnan
and Raven Ash; this paper would not have been possible without their
dedicated research assistance.
1. Niraj Chokshi, Keith Lamont Scott Was Killed by Two Gunshot Wounds,
Family Autopsy Finds, N.Y. TIMES (Oct. 12, 2016), http://www.nytimes.com
/2016/10/13/us/keith-lamont-scott-was-killed-by-two-gunshot-wounds-family
-autopsy-finds.html.
2. See, e.g., Seth W. Stoughton, Principled Policing: Warrior Cops and
Guardian Officers, 51 WAKE FOREST L. REV. 611, 666-72 (2016) (describing
"[g]uardian principles" that law enforcement should adopt in order to better
serve communities).
3. See, e.g., Tracey Maclin, Race and the Fourth Amendment, 51 VAND. L.
REV. 333, 338-89 (1998) (explaining that police brutality and misconduct remain
a problem for minorities); Race as a Factor, HUM. RTS. WATCH,
https://www.hrw.org/legacy/reports98/police/uspol7.htm (last visited Oct. 17,
2016) ("Race continues to play a central role in police brutality in the United
States. In the cities we have examined..., minorities have alleged human
rights violations by police more frequently than white residents and far out of
proportion to their representation .... ").
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likely to be killed by police than their white counterparts. 4
Implementing body-worn cameras has been at the top of the reform
agenda because of their potential for deterring police misconduct
and increasing transparency, particularly with communities of
color. 5
Recent studies also demonstrate that the level of trust between
communities of color and police is dangerously low. 6 This distrust
and lack of police legitimacy may be linked to the fact that law
enforcement agencies disproportionately use aggressive police
practices (deployment of SWAT teams, stop and frisk, etc.) in these
communities. 7 Unfortunately, these same communities also tend to
8
experience higher crime rates.
Policymakers must respond to community members' concerns
about police tactics. Moreover, they must balance these concerns
while also addressing the reality of the dangers facing law
enforcement officials who are tasked with protecting and serving
those communities.
Our criminal justice system is facing a
watershed moment, and a paradigmatic shift in the way police
departments deliver their services to communities is necessary.
Maintaining legitimacy and community trust is essential for law
enforcement agencies seeking to achieve their ultimate goal of
keeping communities safe. 9
Increasingly, law enforcement agencies are utilizing technology
to both improve public safety and promote police accountability (and
thus enhance legitimacy). 10 Consequentially, many criminal justice
experts have called for specific technologies to achieve these twin

4. Ryan Gabrielson et al., Deadly Force, in Black and White, PROPUBLICA
(Oct. 10, 2014), https://www.propublica.org/article/deadly-force-in-black-andwhite?utm source=et&utmmedium=email&utmcampaign=dailynewsletter.
5. See YouGov, THE ECONOMIsT/YouGov POLL: APRIL 11-13, 2015, at
9
(2015), https:/d25d2506sfb94s.cloudfront.net/cumulus_uploads/document
/49kl04uukn/econTabReport.pdf.
6. Jesse J. Holland, Half of Blacks Say Police Have Treated Them
Unfairly, AP (Aug. 5, 2015, 6:06 PM), http://bigstory.ap.org/article
/f0e73a8519f444b09cab637780c99917/half-blacks-say-police-have-treated-them
-unfairly.
7. I. Bennett Capers, Crime, Surveillance, and Communities, 40 FORDHAM
URB. L.J. 959, 982 (2013) ("Police are more likely to engage in force when
dealing with members of outgroups (those who are poor or minority or gender
non-conforming) than when dealing with members of ingroups.").
8. See Douglas S. Massey, Getting Away with Murder.- Segregation and
Violent Crime in Urban America, 143 U. PA. L. REV. 1203, 1205 (1995)
(explaining that American crime rates decreased in general in the 1990s but
increased within communities of color).
9.
THE

PRESIDENT'S TASK FORCE ON 21ST CENTURY POLICING, FINAL REPORT OF
TASK FORCE ON 21ST CENTURY
POLICING
1
(2015),

PRESIDENT'S

http://www.cops.usdoj.gov/pff/taskforce/taskforce-finalreport.pdf.
10. Id. at 31.

2016]

CONSEQUENCES OFBODY- WORN CAMERAS

987

goals. 11 One of the many reforms advocates have proposed is to
increase the use of police body-worn cameras. 12 Currently, one-third
of the nation's 18,000 local and state police departments use body13
worn cameras, but these numbers are growing rapidly, with the
14 Notably, the
federal government's support encouraging this effort.
federal government has earmarked over $70 million for local police
departments to acquire body-worn cameras and provide training to
police officers regarding the proper use of these devices. 15 In
addition to federal efforts, city governments are moving to allocate
funds for the acquisition of body-worn cameras and related training
programs. The Los Angeles City Council recently approved $69.6
million dollars to implement body-worn cameras by the end of 2017,
making it the largest city in the United States to have officers
16
outfitted with cameras.
The increased use of body-worn cameras has several benefits for
both citizens and police. For example, footage from the cameras can
both document police misconduct and invalidate frivolous claims by
citizens. When a police officer uses deadly force to subdue a suspect,
citizens often call for that officer to be held accountable. Such
accountability is often difficult to achieve in the absence of an
objective account of the incident. Body-worn cameras can fill this
Several early studies have shown that officers wearing
gap.

11. See Stoughton, supra note 2, at 611 (noting "[a]ctivists, politicians, and
officers" have advocated for the implementation of "less-lethal weaponry, such
as Tasers," and "better equipment, including body-worn cameras").
12. E.g., Jan Ransom, Advocates Welcome Boston Police Body Camera
Policy, Bos. GLOBE (July 14, 2016), https://www.bostonglobe.com/metro/2016/07
/13/body-camera-advocates-applaud-program-raise-concerns-about-new-policy
/8LiPvHLxRrROOuNezKHbHJ/story.html (reporting that advocates have asked
the city of Boston "to move toward adopting body cameras for the entire" Boston
Police Department "by 2018").
13. Josh Sanburn, Storing Body Cam Data Is the Next Big Challenge for
Police, TIME (Jan. 25, 2016), http://time.com/4180889/police-body-cameras
-vievu-taser/.
14. See, e.g., Press Release, Dep't of Justice, Justice Department Awards
over $23 Million in Funding for Body Worn Camera Pilot Program to Support
2015),
21,
(Sept.
States
32
in
Agencies
Enforcement
Law
3
https://www.justice.gov/opa/pr/justice-department-awards-over-2 -million
the
that
(noting
-funding-body-worn-camera-pilot-program-support-law
President's commitment to promoting trust between police departments and
communities caused the Attorney General to grant funding to police
departments to expand the use of body-worn cameras).
15. Consolidated Appropriations Act of 2016, Pub. L. No. 114-113, 129 Stat.
2242, 2308-09 (2015).
16. Frank Stoltze, LA City Council Approves $69.6 Million Body Camera
Program for LAPD, S. CAL. PUB. RADIO (June 22, 2016), http://www.scpr.org
/news/2016/06/22/61881/la-city-council-approves-69-6-million-body-camera/.
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cameras are less likely to engage in misconduct. 17 Footage can also
serve as a valuable training resource for officers and departments. 18
As more jurisdictions implement this technology, state
legislatures and municipalities are scurrying to implement
guidelines for the use of body-worn cameras, and there are a myriad
of concerns that these state and local bodies must address. Despite
studied benefits, body-worn cameras are not a panacea for police
reform. In fact, if not implemented properly and with community
consultation, these cameras might undermine police departments'
relationships with the communities they serve. 19 Using body-worn
cameras without adhering to policies that increase accountability
may turn these cameras into "tools of injustice." 20
Furthermore, widespread implementation of police body-worn
cameras will likely lead to increased surveillance of poor, urban,
majority-minority communities. The increased use of body-worn
cameras and other technologies to keep police accountable generates
tension between the need to monitor police officers and the privacy
interests of the citizens in these vulnerable neighborhoods. Urban
communities already experience diminished privacy for a number of
reasons, 21 and new technologies that exacerbate these tensions may
undermine police-community partnerships that are crucial to public
safety in these communities. This Essay will discuss the role police
body-worn cameras can play in ensuring police legitimacy by
increasing transparency, deterring police and citizen misbehavior,
increasing officer professionalism, providing valuable training tools,
and improving evidentiary documentation when crimes occur. This
Essay will also discuss the need to view body-worn cameras and
similar technologies with a healthy bit of skepticism. While bodyworn cameras can have a significant impact on police accountability

17. Alexandra Mateescu et al., Police Body-Worn Cameras 31-33
(Feb. 24, 2015) (Working Paper), http://www.datasociety.net/pubs/dcr
/PoliceBodyWornCameras.pdf.
18. Id. at 14, 28.
19. Police Body Worn Cameras: A Policy Scorecard, LEADERSHIP CONF.,
https://www.bwcscorecard.org/ (last updated Aug. 17, 2016) (noting that policeoperated cameras could become "instruments of injustice" if safeguards, such as
developing policies with the input of the local community, are not put in place).
20. Letter from Wade Henderson, President & CEO, Leadership
Conference on Civil and Human Rights, and Nancy Zirkin, Exec. Vice
President, Leadership Conference on Civil and Human Rights, to
President's Task Force on 21st Century Policing
(Jan. 30, 2015),
http://civilrightsdocs.info/pdf/policy/letters/2015/2015-01-30-letter-to-task-forceon-2 lst-century-policing.pdf.
21. See, e.g., Kami Chavis Simmons, Future of the FourthAmendment: The
Problem with Privacy, Poverty and Policing, 14 U. MD. L.J. RACE RELIGION
GENDER & CLASS 240, 250 (2014) ("[Tlhose living in poorly constructed

structures that do not adequately conceal noises or activities within the
home.., experience a diminished expectation of privacy that could ultimately
foreclose Fourth Amendment protection.").
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and public safety, local officials must carefully consider camera
implementation and draft clear guidelines to balance the concerns
for accountability with the privacy concerns articulated below.
Therefore, this Essay seeks to identify best practices for
implementing body-worn camera programs and identifies some key
components of body-worn camera policies that strengthen
Finally, this Essay offers a Model Body-Worn
accountability.
Camera Policy, whose provisions are drawn from multiple policies in
use nationwide. The individual components of this model policy
have been evaluated by various civil rights groups and given a
"green light" in terms of their ability to ensure that cameras are
22
used to promote accountability and deter discriminatory policing.

I. THE INCREASING IMPLEMENTATION OF POLICE BODY-WORN
CAMERAS
The Emergence of Body-Worn Cameras
Body-worn cameras are the latest technological development for
law enforcement surveillance. Law enforcement officers wear these
small, battery-powered cameras-typically on their lapel, hat, or
23
The
sunglasses-in order to record interactions with the public.
cameras use cloud-based storage or docking stations to safely retain
and store video data. 24 Body-worn cameras are similar to dashboard
cameras and closed circuit surveillance systems ("CCTV") but are
not stationary. 25 Instead, officers are able to transport body-worn
cameras during traffic stops, calls for service, and other law-related
26
actions that may not be captured by dashboard cameras or CCTV.
Police departments across the country have begun using bodyworn cameras to ensure officer accountability, objectively document
interactions with the general public, and aid in training. As one
article in the Wall Street Journalnoted, in 2013 roughly one quarter
of police departments questioned in a survey used body-worn
Further, "[m]ore than 1,200 law enforcement
cameras. 27
agencies ...purchased wearable cameras from Taser International

A.

22. See infra text accompanying notes 168-75.
23. Zusha Elinson, More Officers Wearing Body Cameras, WALL ST. J. (Aug.
15, 2014, 7:00 PM), http://www.wsj.com/articles/body-cameras-on-police-can
-reduce-use-of-force-citizen-complaints- 1408134549.
24. MICHAEL D. WHITE, POLICE OFFICER BODY-WORN CAMERAS: ASSESSING
THE EVIDENCE 9, 12 (2014), https://www.ojpdiagnosticcenter.org/sites/default

/files/spotlight/download/Police%200fficer%2OBody-Worn%2OCameras.pdf
(listing two examples of body-worn camera systems that use docking stations).
25. See id. at 11-12 (describing dashboard cameras and CCTVs as early
technological mechanisms used for surveillance and observation).
26. See id. at 22 (noting that body-worn cameras can be "deployed at any
position within the incident").
27. Elinson, supra note 23.
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Inc., with about 80% of the company's camera sales occurring in the"
twelve months preceding the article's publication. 28
B.

State Legislation
Proponents of body-worn cameras have sought to mandate
camera usage within police departments as a means of promoting
police accountability since 2014.29 By the end of 2015, forty-six
states
had
introduced
legislation
concerning
the
use,
implementation, or funding of body-worn cameras, although far
fewer actually enacted laws. 30
Of those states that passed
legislation, only Alaska, Maine, West Virginia, and Wyoming have
delegated the issue to local municipalities and police departments.1
The bills that passed focused on when to require the use of bodyworn cameras, the effect the body-worn camera laws would have on
open-record and eavesdropping laws, and funding. 32 Each state that
passed legislation also has differing policies in place regarding
privacy, retention periods, and discipline. 33 As states continue to
implement body-worn cameras and the long-term effects of camera
use are realized, adjustments to the policies and legislation
regarding body-worn cameras will continue to develop.
Three states have enacted laws that require at least some
officers to use body-worn cameras. South Carolina's law, enacted in
2015, requires every police department to implement a body-worn
camera program. 34 In Nevada, law enforcement agencies may
require uniformed peace officers to wear a body-worn camera while
on duty. 35 Connecticut requires each sworn member of the Division
of State Police, certain special police forces, and any municipal
police department that is a recipient of a state grant to use bodyworn cameras while interacting with the public. 36 In addition,
28. Id.
29. See Ray Sanchez, Police Shootings Highlight Concerns About Body

Cameras, CNN (Aug. 4, 2016), http://www.cnn.com/2016/08/03/us/police-body
-cams/ (noting "[tihe chorus for the use of body cameras gained strength
nationally after the August 2014 police shooting of Michael Brown in Ferguson,
Missouri").

30. Rebecca Brown, Nearly All States Considered Police Body Cameras in
2015, Few
Enacted Laws,
FIscAL
NOTE
(Aug.
6,
2015),

https://www.fiscalnote.com/2015/O8/06/nearly-all.states.considered-police-body
-cameras-in-2015-few-enacted-laws/.
31. Id.
32. See, e.g., id. (identifying several state body-worn camera laws that
address open-record and eavesdropping laws and funding).
33. See, e.g., id. ("A New Hampshire law.., allows for police to wear body
cameras, but requires the officer to notify a subject of the recording.... Unlike
New Hampshire's law, Nevada officers are not explicitly required to notify
subjects of the recording.").
34. S.C. CODE ANN. § 23-1-240 (Supp. 2015).
35. NEV. REV. STAT. ANN. § 289.830(1) (LexisNexis Supp. 2016).
36. CONN. GEN. STAT. ANN. § 29-6d(c)(1) (West Supp. 2016).

2016]

CONSEQUENCES OFBODY-WORN CAMERAS

991

Connecticut requires that the officers wear the camera on their
outermost garment, positioned above the midline of the officer's
torso. 37

Although only these three states require the use of body-worn
3s
cameras, other states permit use without mandating it. In the
states where there is a requirement, other uses for body-worn
camera footage are allowed. Some states, such as Connecticut, allow
their officers to review footage from body-worn cameras to help
prepare police reports. 39 Legislatures have also made a point to
prohibit any law enforcement employee from editing, erasing,
copying, sharing, or otherwise altering or distributing, in any
which is
manner, any recording made by a body-worn camera,
40
provisions.
law
discussed further under open-record
C. Civil Rights Groups and the Federal Government Advocate for
BroaderImplementation of Body- Worn Cameras
Numerous national legal and civic groups, such as the NAACP
Legal Defense Fund, the National Urban League, the Lawyers
for local
Committee for Civil Rights, and the ACLU, have advocated
41
U.S.
The
cameras.
police departments to use body-worn
a
creating
by
demands
these
Department of Justice responded to
police
participating
the
$20 million grant program (wherein
department is responsible for a 50% match) for agencies seeking to
42
This $20 million
establish or enhance a body-worn camera policy.

proposal is part of President Obama's plan to invest $75 million to
43
purchase 50,000 body-worn cameras over a three-year period.
Affirming the Obama administration's position, Attorney General
Loretta Lynch stated, "Body-worn cameras hold tremendous
promise for enhancing transparency, promoting accountability, and

37. Id. § 29-6d(c)(3).
38. See, e.g., N.H. REV. STAT. ANN. § 105-D:2 (LexisNexis Supp. 2016)
(effective Jan. 1, 2017) ("This chapter shall apply to any law enforcement
agency that elects to equip its law enforcement officers with body-worn
cameras." (emphasis added)).
39. CONN. GEN. STAT. ANN. § 29-6d(e).

40. See, e.g., id. § 29-6d(d).

41. Press Release, Barbara Arnwine, President & Exec. Dir., Lawyers'
Comm. for Civil Rights Under Law, et al., A Unified Statement of Action to
Promote Reform and Stop Police Abuse (Aug. 18, 2014), http://www.naacpldf.org
2
2
/files/caseissue/Black%20Leaders%2OJoint%2OStatement% -% 08-18-0.pdf.
42. BUREAU OF JUSTICE ASSISTANCE, U.S. DEP'T OF JUSTICE, OMB No. 11210329, BODY-WORN CAMERA PILOT IMPLEMENTATION PROGRAM FY 2015
https://www.bja.gov
(2015),
4
ANNOUNCEMENT
GRANT
COMPETITIVE
/Funding/15BWCsol.pdf; Erik Sherman, Fed Funding for Police Body Cameras
a Small Step, CBS NEWS (May 5, 2015, 10:48 AM), http://www.cbsnews.com
/news/fed-75m-for-police-body-cams-wont-go-far/.
43. Sherman, supra note 42.

WAKE FOREST LAWREVIEW

[Vol. 51

advancing public safety for law enforcement officers
communities they serve." 44

and the

II. BENEFITS OF BODY-WORN CAMERAS: EVALUATING THEIR
EFFECTIVENESS
A. Body- Worn CamerasMay Offer an Objective Basis for
Determining Whether an Officer Used Excessive Force
When determining whether an officer has violated a suspect's
Fourth Amendment rights to be free of unreasonable seizure, a
threshold question is whether that officer used "a reasonable
amount of force." 45 "[T]he 'reasonableness' inquiry in an excessive
force case is an objective one: the question is whether the officers'
actions are 'objectively reasonable' in light of the facts and
circumstances confronting them, without regard to their underlying
intent or motivation." 46 If the use of force is determined to be
reasonable, the possibility of criminal or civil liability is foreclosed. 47
There are numerous factors relevant to the reasonableness inquiry,
such as the immediacy of the threat to the officer, the actions and
demeanor of the subject, the proximity of weapons, and the extent to
which the subject is restrained or has the possibility to escape. 48
Unfortunately, many cases of police brutality pit the words of the
police officer involved against those of the suspect who is harmed
during the encounter, and individuals who find themselves in the
midst of a police seizure may not be sympathetic victims; issues of
credibility will not work in their favor. These cases can be even
more difficult to assess when the subject has died during, or as a
result of, the use of force. Body-worn cameras, however, can resolve
many factual disputes. Footage from these cameras can objectively
illustrate the proximity of the subject to the officer or whether the
subject had a weapon or anything that could reasonably be
construed as a weapon. Essentially, the footage could eliminate
issues of credibility or at least show one objective view of the event
that reasonable jurors could interpret. And while some body-worn
camera footage may be used to hold officers accountable, in other
instances, it may absolve officers. For example, authorities in Los
Angeles recently deemed the March 2015 shooting death of a
44. Mark Berman, Justice Dept. Will Spend $20 Million on Police

Body

Cameras

Nationwide,

WASH.

POST

(May

1,

2015),

http://www.washingtonpost.com/news/post.nation/wp/2015/O5/01/justice-dept-to
-help-police-agencies-across-the-country.get.body.cameras/'
45. Graham v. Connor, 490 U.S. 386, 395 (1989) ("[A]ll claims that law
enforcement officers have used excessive force-deadly or not-in the course of
an arrest, investigatory stop, or other 'seizure' of a free citizen should be
analyzed under the Fourth Amendment and its 'reasonableness' standard.").
46. Id. at 397.
47. Id. at 388.
48. Id. at 396.
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officers justifiable,
homeless man by Los Angeles Police Department 49
citing body-worn camera footage in their decision.
One highly debated issue is whether police officers should be
entitled to see footage from body-worn cameras after an incident.
Organizations such as the ACLU argue that officers should not be
allowed to view recordings before making a statement regarding an
incident. 50 Critics argue this practice, at best, causes officers to
unintentionally alter their story of the incident and, at worse, allows
51
For exactly these
officers to tailor their account of the event.
reasons, several police departments, like California's Oakland Police
Department, have banned officers from reviewing footage before
52
Proponents of
they write statements or give oral accounts.
allowing police officers to review footage prior to writing a report
note that this is perhaps the most contentious issue surrounding
body-worn cameras. 53 Thus, policymakers should be aware of the
implications of either allowing or disallowing officers to review the
footage from their cameras.
Body- Worn Cameras May Deter Police Misconduct
A growing body of research demonstrates that body-worn
cameras can help deter police misconduct. Three studies in the
United States confirm the effectiveness of these devices-studies
done in Rialto, California; Mesa, Arizona; and Phoenix, Arizona.
The first study-conducted between February 2012 and July
2013 in Rialto, California 54 -analyzed whether body-worn cameras
impacted officers' tendency to use force or affected the number of
55
Over the course of a
citizen complaints lodged against officers.
assigned cameras to
randomly
department
police
Rialto
year, the
56
period, there
studied
the
During
shifts.
various
across
officers
were twice as many use-of-force incidents on shifts without cameras
57
Overall, there
than on those where officers were using cameras.
58
Similarly, there was
was a 60% reduction in use-of-force incidents.
an 88% decrease in the number of citizen complaints lodged between

B.

49. Stoltze, supra note 16.
50. Jay Stanley & Peter Bibring, Should Officers Be Permitted to View
Body CameraFootage Before Writing Their Reports?, ACLU: FREE FUTURE (Jan.
13, 2015), https://www.aclu.org/blog/free-future/should-officers-be-permittedview-body-camera-footage-writing-their-reports.
51. Id.
52. OAKLAND POLICE DEP'T, 1-15.1, DEPARTMENTAL GENERAL ORDER:
PORTABLE VIDEO MANAGEMENT SYSTEM 4-5 (2014), https://www.aclu.org
/sites/default/files/fielddocument/mar_14_pdrdpolicy.pdf.
53. Stanley & Bibring, supra note 50.
54.
55.
56.
57.
58.

WHITE, supra note 24, at 17.
Id.
Id.
Id. at 20.
Id.

994
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the year the department instituted the camera program and the
59
following year.
A study in Mesa, Arizona, yielded similar findings. In October
2012, the Mesa Police Department began a one-year pilot program
in which it assigned fifty officers body-worn cameras while
simultaneously monitoring a control group of fifty officers who were
not given cameras. 60 Eight months after the program began,
researchers found the officers without cameras were subject to three
times the number of complaints as their camera-toting
counterparts. 61 Overall, there were 40% fewer total complaints
regarding officers who wore cameras and 75% fewer use-of-force
complaints about camera-bearing officers. 62 This reduction could be
attributed to several factors, including an increase in professional
behavior demonstrated by camera-wearing officers and the fact that
citizens are less likely to file unfounded complaints if they are aware
that footage of the incident exists. Additionally, 77% of officers
believed that the cameras would cause officers to behave more
professionally. 63 The study noted that if the witnessed trend
continued, there would be a 60% decline in complaints against
officers with body-worn cameras. 64
The third study was conducted by the Phoenix, Police
Department in conjunction with Arizona State University for one
year, beginning in April 2013.65 This study tested "whether the
cameras deter unprofessional behavior from officers, lower citizen
complaints, reduce citizen resistance, and disprove allegations
against officers" as well as "whether the cameras enhance response

to domestic violence cases." 66

Aside from formal studies, several police departments that have
implemented body-worn cameras have reported positive experiences.
A study in San Diego showed the use of cameras led to fewer citizen
complaints and fewer uses-of-force incidents. 67 Similarly, Oakland
and Menlo Park, California reported significant decreases in use-of-

59. Id.
60. Id. at 17-18.
61. CMTY. ORIENTED POLICING SERVS., U.S. DEP'T OF JUSTICE, IMPLEMENTING
A BODY-WORN CAMERA PROGRAM: RECOMMENDATIONS AND LESSONS LEARNED 6

(2014), http://ric-zai-inc.com/Publications/cops-p296-pub.pdf.
62. Id.
63. WHITE, supra note 24, at 21.
64. Id. at 21.
65. Id. at 18.

66. Id.
67. Radley Balko, Police Body

Camera Experiment in San Diego

Produces
Promising Results,
WASH.
POST
(Mar.
25,
2015),
https://www.washingtonpost.com/news/the-watch/wp/2015/O3/25/police-body
-camera-experiment-in-san-diego-produces-promising.results/?utmterm
=.74e18aa539b7.
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force incidents 68and citizen complaints since they began using bodyworn cameras.
Body-Worn Cameras Can Aid in Police Training
A survey of police departments conducted by the Police
Executive Research Forum ("PERF") "found that 94[%] of
respondents use body-worn camera footage to train officers and aid
in administrative reviews." 69 Agencies are using body-worn camera
footage to enhance scenario-based training, evaluate how new
officers perform -inthe field, and identify new areas where training
70 The Miami
is needed or where more in-depth training is needed.
Police Department, for example, has been using body-worn cameras
C.

in its training academy since 2012.71

Miami Police Major Ian

Moffitt stated the technology allows instructors to "record a
situation, a scenario in training, and then go back and look at it and
show the student, the recruit, [or] the officer what they did good,
72
what they did bad, and [what they can] improve on."

Additional Studies Are Needed
Nine states and the District of Columbia have authorized pilot
programs or charged working groups or agencies with studying
Universities in California, Arizona,
body-worn cameras. 73
Washington, New Mexico, Florida, and Louisiana have conducted
74
pilot studies on the implementation of body-worn cameras.
Findings, overall, have indicated the devices "have a civilizing effect
on police-civilian interactions, and ...cause a reduction in [use-ofOther studies have examined officers'
force] incidents." 75
76
One study observed the
perceptions of body-worn cameras.
camera policies. 77
body-worn
with
compliance
officer
of
likelihood
Although some of these studies are not peer reviewed, the findings
are promising for proponents of body-worn cameras and generally
find cameras are worth the investment. 78 That said, despite positive
news from some jurisdictions, additional studies are necessary to
provide a more complete evaluation of the effectiveness of body-worn

D.

68. Kevin Fagan, With Body Cameras Rolling, Police Use Less Force, S.F.
GATE (May 11, 2015, 2:50 PM), http://www.sfgate.com/news/article/With-body
667
6
.php.
-cameras-rolling-police-use-less-force- 254
69. CMTY.ORIENTED POLICING SERVS., supra note 61, at 7.
70. Id.
71. WHITE, supra note 24, at 25.
72. Id.
73. Brown, supranote 30.
74. Mateescu et al., supra note 17, at 7.
75. Id. at 7.
76. Id. at 33.
77. Id.
78. See id. at 31-34.
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cameras. 79 As more jurisdictions implement these cameras and use
them for lengthy periods of time, more information will be available
to determine their effectiveness as tools for increasing police
accountability.
III. GENERAL CONCERNS ABOUT POLICE BODY-WORN CAMERAS

A.

Privacy
There is an obvious tension between protecting the privacy
rights of the public and ensuring police accountability. 8 0. Privacyrelated concerns include free speech issues, the possible release of
embarrassing footage, and the use of footage to identify suspects in
additional crimes.81 Body-worn cameras are more invasive than
previously used surveillance devices-which are usually placed in
public spaces-because they allow police to record inside private
spaces, making their presence less predictable.8 2 That cameras
might impact certain interactions with the public is also a concern,
as some police department leaders have reported the presence of
cameras has affected intelligence-gathering efforts. 83 Officers are
also concerned that their superiors will use these devices to monitor
their behavior, creating an oppressive work environment.84
Undoubtedly, First and Fourth Amendment protections and
limitations, along with state statutes, will quell some of these
concerns, but there is still a delicate balance to be struck between
privacy and accountability.
B.

Storage
In addition to privacy concerns, law enforcement agencies are
grappling with the issue of what to do when attempting to store the
thousands of hours of body-worn camera footage they are creating
every day.8 5 Many agencies are learning that storage costs are
responsible for the bulk of expenses related to implementing bodyworn cameras because departments have to use private businesses
for high-volume storage.8 6

79. See Danielle Evans, Police Body Cameras: Mending Fences and How

PittsburghIs a Leading Example, 16 PITT. J. TECH. L. & POL'Y 76, 77 (2015).
80. Kami Chavis Simmons, Body-Mounted Police Cameras: A Primer on
Police Accountability vs. Privacy, 58 How. L.J. 881, 889 (2015).
81. Kelly Freund, When Cameras Are Rolling: Privacy Implications of
Body-Mounted Cameras on Police, 49 COLUM. J.L. & SOC. PROBS. 91, 98 (2015).
82. Id. at 99.
83. Id. at 105.
84. Id. at 106.
85. Sanburn, supra note 13.
86. Id.
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Public Access to Footage
One of the most controversial issues surrounding body-worn
camera policies is the ability of the public to review the footage. It is
well established that increasing transparency in law enforcement 8is7
a critical component of achieving greater police accountability.
Transparency and public involvement are necessary in order to
increase accountability and improve relations between police and
the communities they serve.8 8 At least thirty states nationwide,
however, have considered limiting public access to body-worn
camera footage.8 9 Blocking access to the footage, or erecting
barriers that make it difficult for the public to view footage, is
inapposite to achieving greater trust and legitimacy.
Open-record laws regulate the release of public records. 90 Many
state legislatures are currently grappling with drafting legislation
that addresses body-camera-related concerns about transparency
and privacy, and a majority of states have passed or proposed
legislation regarding how body-worn camera footage will be treated
under state open-record law. 91 States have taken a variety of
92
Proposed legislation and laws in Connecticut,
approaches.
95 and Texas 96 treat body94
9
3
Nevada, North Dakota, Oklahoma,
worn camera recordings as public records but provide standards and
caveats for when police may withhold, redact, or obscure certain
videos. Oklahoma, for example, stipulates that a video can be
redacted before release if it depicts a person's death, unless it was
caused by police; nudity; the identity of minors or some other
material that undermines juvenile record confidentiality; acts of
violence or bodily injury, unless they were caused by police;
or
detention
privileged
information;
medical
nonpublic
transportation information for mental health or drug treatment;
personal information for a person not being arrested, charged, or
cited; the identity of an officer subject to an ongoing investigation;
victims of sex crimes or domestic violence; or the identity of police
informants and material that would undermine an ongoing
C.

87. JOSH DIVINE ET AL., THE MEDIA FREEDOM & INFO. ACCESS CLINIC, POLICE
BODY CAM FOOTAGE: JUST ANOTHER PUBLIC RECORD 4 (2015), http://isp.yale.edu

/sites/default/files/publications/police body-camera footage-just-another
_public record.pdf.
88. Id. at 6.
89. Id. at 4.
90. See Access to Police Body- Worn Camera Video, REPORTER'S COMMITTEE
FOR FREEDOM PRESS, http://www.rcfp.org/bodycams (last visited Sept. 29, 2016).
91. See id.
92. S.B. 673, 2015 Gen. Assemb., Jan. Sess. (Conn. 2015).
93. NEV. REV. STAT. ANN. § 480.365(2) (LexisNexis Supp. 2016) (effective
Jan. 1, 2017).
94. N.D. CENT. CODE § 44-04-18.7(9) (Supp. 2015).
95. OKLA. STAT. ANN. tit. 51, § 24A.8(A)(10)(b) (West Supp. 2015).
96. TEX. Occ. CODE ANN. §§ 1701.655, .661 (West Supp. 2015).
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investigation. 97 All footage that contains the following, however, is
public: the use of force by police; pursuits; traffic stops; any arrest,
citation, or written warning; events that led to a person being
arrested, cited, or warned; detentions; any action by an officer that
deprives a person of their liberty; actions by an officer that led to an
investigation or charges being filed; and any recordings in the public
interest of ensuring officers are appropriately performing their
duties.98
Proposed legislation and laws in Florida, 99 Georgia, 100
Illinois, 101 Oregon, 102 and South Carolina 103 exclude body-worn
camera footage from open-record requests but provide several
exceptions that enable access to videos for specific people or in
specific situations. Illinois law allows body-worn camera data to be
used as evidence in any administrative, judicial, legislative, or
disciplinary proceeding. 104
Oregon's law enables video to be
released if it serves the public interest. 105 South Carolina's law
enables law enforcement and the attorney general to release video
at their discretion. 106 In addition, certain persons are entitled to
receive videos, including the subject of the recording, a criminal
defendant or civil litigant, and a person whose property has been
1 07
damaged.
State laws also address how much video data a requester may
access and what standards the requester must meet to access the
data. For example, Texas law requires a requester to submit the
date and approximate time a recording was made, the specific
location of the recording, and the name of at least one known subject
of the recording. 108 Texas law also addresses how to respond to
requests for large amounts of data, defining a "voluminous request"
as a request for recordings that includes more than five separate
incidents, a total of more than five separate requests from the same
person in a twenty-four-hour period, or a request that totals more
than five hours of footage.' 0 9 Under Texas law, these requests are
answered adequately if they are responded to within twenty
business days. 110 Furthermore, unless law enforcement determines

OKLA. STAT. ANN. tit. 51, § 24A.8(A)(9)-(10).
98. Id. § 24A.8(A)(10)(a).
99. FLA. STAT. ANN. § 119.071(2)a)(2) (West Supp. 2016).
100. H.B. 32, 153d Gen. Assemb., Reg. Sess. (Ga. 2015).
97.

101.
102.

103.
104.
105.

106.
107.
108.
109.
110.

50 ILL. COMP. STAT. ANN. 706/10-20(b) (West Supp. 2016).
OR. REV. STAT. § 192.501(40)(b) (2015).
S.C. CODE ANN. § 23-1-240(G) (Supp. 2015).
50 ILL. COMP. STAT. ANN. 706/10-20(b).
OR. REV. STAT. § 192.501(40)(b).
S.C. CODE ANN. § 23-1-240(G).

Id. § 23-1-240(G)(5).
TEX. Occ. CODE ANN. § 1701.661 (West Supp. 2015).

Id. § 1701.663.
Id.
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the recording serves the public interest, Texas law enables the
attorney general to charge requesters a fee to cover the cost of
reviewing and making the recording.11 1
Recently, the governor of North Carolina signed a bill that has
received harsh criticism for exempting body-worn camera footage
from public records and requiring parties seeking release of the
police recording to get a court order to secure the release of the
footage. 112 Critics have attacked the law as blocking access to
important footage and "drastically reduc[ing] any potential this
technology had to make law enforcement more accountable to
community members." 113 The Governor of North Carolina, Pat
McCrory, stated that the action struck "a necessary balance to gain
public trust, while also respecting the rights ...

[and] public safety

of officers." 114 The police-involved shooting of Keith Lamont Scott
brought this bill to the forefront of policy debates regarding the
public's access to body-worn camera footage. The shooting occurred
just weeks before the controversial new law went into effect. 115 Law
enforcement officials in Charlotte initially balked at releasing bodyworn camera footage and argued that releasing the footage might
impact the integrity of the investigation and taint the recollection of
department released
witnesses. 1 6 After days of protests, the police
17
portions of the video depicting the shooting. 1
Washington, D.C., on the other hand, has enacted special rules
that give the mayor discretion to release body-worn camera footage
on a case-by-case basis in matters of significant public interest, after

111.

Id. § 1701.661.

112. H.B. 972, 2015 Gen. Assemb., Reg. Sess. (N.C. 2016); Paul B. Johnson,
North CarolinaHides Police Camera Videos from the Public, GOVERNING (July
2016),
http://www.governing.com/topics/public-justice-safety/tns-north
12,
-carolina-policy-body-camera.html.
113. Johnson, supra note 112.
114. Michael Edison Hayden, North Carolina Law Denying Public Access to
Police Body Camera Footage Causes Criticism, ABC NEWS (July 12, 2016),
http://abcnews.go.com/US/north-carolina-law-denying-public-access-police-body
/story?id=40519737.
115. See N.C. H.B. 972; Richard Fausett & Alan Blinder, What We Know
About the Details in the Police Shooting in Charlotte, N.Y. TIMES (Sept. 25,
2016), http://www.nytimes.com/2016/09/26/us/what-we-know-about-the-details
-of-the-police-shooting-in-charlotte.html? r=0.
116. See Amid Mounting Pressure, Charlotte Police Release Video of
Shooting, NPR: THE Two-WAY (Sept. 24, 2016, 4:54 PM), http://www.npr.org
/sections/thetwo-way/2016/09/24/495318164/amid-mounting-pressure-charlotte
-police-to-release-video-of-shooting.
117. Valerie Bauerlein, Police Videos Fail to Quiet Protests in Charlotte,
WALL ST. J., http://www.wsj.com/articles/police-videos-fail-to-quiet-protests-in
-charlotte-1474852097 (last updated Sept. 25, 2016, 9:25 PM); Fausett &
Blinder, supra note 115.
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consultation with the police chief and U.S. Attorney's Office (which
serves as the local prosecutor's office in Washington, D.C.). 118
IV. DEVELOPING A MODEL BODY-WORN CAMERA POLICY THAT
PROMOTES ACCOUNTABILITY AND PROTECTS COMMUNITIES

A. Can Body-Worn CamerasExacerbate Community-Police
Tensions?
When addressing the traditional concerns about body-worn
cameras mentioned above, policymakers should avoid implementing
policies that subvert goals of transparency and accountability.
Depending on how police departments use body-worn cameras and
what policies govern camera use, these devices can either be tools of
accountability or merely another law enforcement tool that
exacerbates, rather than ameliorates, tension between police and
communities. Numerous studies show marginalized groups, such as
racial minorities, have vastly different views of law enforcement
officials than their white counterparts. 119 Polls show that the
majority of African Americans believe that racial disparity is a
problem in the criminal justice system, and in particular, a majority
of African Americans do not believe they are treated fairly during
their interactions with police. 120 For example, a recent report found
that even though the majority of African Americans and Latinos
believed that police made their neighborhoods safer, 50% of African
Americans and 24% of Latinos thought that police brutality was an
"extremely serious problem." 121
Police legitimacy and community trust are paramount to public
safety, and both begin with how police interact with the public.
Many racial minorities are in favor of using body-worn cameras as
one way to increase police accountability. For example, a poll
conducted by YouGov and the Economist in 2015 revealed that 56%
of African Americans and 62% of Hispanics strongly support "a
proposal for police officers to wear body cameras." 122 Only 12% of

118. Sarah Stodder, Body Camera Footage Helped DC Police Blunt
Outrage After a Recent Shooting, WASHINGTONIAN (July 14, 2016),
https://www.washingtonian.com/2016/07/14/dc-police-body-cam-footage
-sherman-evans/.
119. E.g., Bruce Drake, Divide Between Blacks and Whites on Police Runs
Deep, PEW RES. CTR. (Apr. 28, 2015), http://www.pewresearch.org/fact
-tank/2015/04/28/blacks-whites-police/.
120. Id.; see SAM BIELER ET AL., ENGAGING COMMUNITIES IN REDUCING GUN
VIOLENCE
8-9
(2016),
http://jointcenter.org/sites/default/files/Engaging

%20Communities%20Policy%20Roadmap%2OFinal.pdf.
121. Memorandum from Shira Angert, Beneson Strategy Grp., to Interested
Parties 1 (Apr. 28, 2016), http://jointcenter.org/sites/default/files/BSG
%20Memo%2OApril%2026%202.pdf (presenting the results of a survey about
gun violence, policing, and incarceration in communities of color).
122. YoUGov, supra note 5, at 9.
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African Americans and 8% of Hispanics oppose (somewhat or
strongly) such a proposal. 123 The demonstrated support for cameras,
however, is likely due to the potential for increased transparency
many believe the cameras will produce.
Confidence in law enforcement has declined in communities of
color, likely because those are the communities feeling the greatest
impact of mass incarceration. 124 Research has shown that the public
is more likely to follow the law when they believe in the legitimate
authority of those enforcing it, "[b]ut the public confers legitimacy
125
only on those they believe are acting in procedurally just ways."
Therefore, in communities faced with poor policing decisions, unjust
tactics decrease police legitimacy and discourage law-abiding
behavior. There has been a push to implement community policing
because it positively impacts police legitimacy and thus encourages
126
citizens to obey the law.
Recommendations to Ensure Body-Worn CamerasAre Used
B.
27
Fairlyand Appropriately
COPS Recommendations

1.

Any new technology should be implemented with clear
guidelines in order to avoid abuse, and this is certainly true with
Thus, the first step in
respect to police body-worn cameras.
implementing this technology is to ensure policies governing its use
are comprehensive and address key issues that are likely to arise
during implementation. Skeptics and critics have identified two
main concerns at this step: (1) privacy issues, and (2) discretionary
In its report titled
implementation and usage by police.
Recommendations and Lessons Learned (the "COPS Report"), the
Office of Community Oriented Policing Services ("COPS") identified
some recommendations for implementing body-worn camera policies
that could help to ensure that police departments can use body-worn
cameras and minimize any potential negative impact related to
privacy and discretionary implementation. 128
The COPS Report noted that, with limited exceptions, bodyworn cameras should be activated "when responding to calls for
service and during all law enforcement-related actions that occur

123. Id.
124. PRESIDENT'S TASK FORCE ON 21ST CENTURY POLICING, supra note 9, at 9.
125. Id. at 9-10.
126. Charlotte Gill et al., Community-Oriented Policing to Reduce Crime,
Disorderand Fearand Increase Satisfaction and Legitimacy Among Citizens: A
Systematic Review, 10 J. EXPERIMENTAL CRIMINOLOGY 399, 399 (2014).
127. These recommendations are from the COPS Report. CMTY. ORIENTED
POLICING SERVS., supra note 61, at 53-66. These recommendations represent a
selected few of the many identified and discussed in the report.
128.

Id.

WAKE FOREST LAWREVIEW

1002

[Vol. 51

while the officer is on duty."'129 Thus, policies should offer clear
guidelines for what types of events trigger mandatory recording
(e.g., traffic stops, arrests, searches, interrogations, pursuits). 130
The COPS Report noted that if there is a doubt, the default position
should call for the officers to record the incident anyway.131 It may
be prudent to, and many agencies do, provide exceptions for
situations in which recording is "unsafe, impossible, or
impractical."' 132 In these instances, officers "should be required to
articulate in writing or on camera" their reasons for not recording

the incident. 133
In some instances, the COPS Report suggested, "officers should
be required to obtain consent prior to recording interviews with
crime victims."' 1 4 Particular exceptions can be made when dealing
with children and victims of sexual assault. 13 5 This addresses the
significant privacy concerns associated with videotaping victims of

crimes. 136
Policies should also address whether officers should have the
option to turn off cameras during conversations with members of the
public who wish to discuss criminal activity in their neighborhoods,
including conversations with witnesses. 13 7 If individuals are aware
an interview will be recorded, some witnesses and community
members may not readily come forward or cooperate with police,
undermining community policing and intelligence-gathering
efforts. 13 8 These potential interactions have great evidentiary value,
and COPS recommends that officers should make every attempt to
record statements unless the interviewed person is unwilling to
speak on camera. 13 9 A good policy might include allowing a victim
or witness to agree only to an audio recording, in which the officer
agrees to point the camera away from the person and record only
40
audio.1
If officers fail to record an event as required by department
policy, they "should be required to articulate on camera or in writing
their reasoning" for doing so. 141 This holds officers accountable and
helps supervisors investigate irregularities. It is also increasingly
common for courts and review boards to expect video recordings, so

129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.

Id. at 55.
Id.
Id.
Id.
Id. at 54.
Id. at 56.
See id.
Id.
Id. at 57.
Id.
Id.
Id.
Id. at 54.

2016]

CONSEQUENCES OF BODY-WORN CAMERAS

1003

documenting the absence of142a video can help alleviate concerns
about the officer's credibility.
Specific measures should be included in department policies "to
prevent data tampering, deleting, and copying." 143 Protecting the
Common
integrity and security of video footage is essential.
with
systems
storage
data
using
include:
strategies
preventative
built-in audit trails, requiring supervisors to download footage of an
incident in which the officer was involved, and conducting forensic
reviews. 144
The COPS Report further noted the importance of creating
specific guidelines for the length of time that recorded data must be
retained. 145 Policies should categorize footage according to the type
of event recorded. 146 State evidentiary laws and regulations
typically govern retention times for evidentiary footage. 147 For
nonevidentiary data, agencies should consider the need to preserve
footage to promote transparency and investigate complaints, the
state's public disclosure laws, data storage capacity, and
departmental policies governing other types of electronic records. 148
PERF consulted retain
The COPS Report also noted most agencies 149
nonevidentiary data for sixty to ninety days.
Written policies should also consider whether officers should be
were
permitted to review video footage of an incident in which they
150 Most
involved prior to making a statement about that incident.
1
police executives PERF consulted favor allowing review. 15 This is
one area that lawmakers should evaluate carefully. Although
reviewing footage improves officers' recollection and may lead to a
more accurate documentation of events, it also raises a concern that
viewing the footage could change how officers recall an incident. 152
There should be clear guidelines to authorize when supervisors
153
will be allowed to review an officer's body-worn camera footage.
PERF recommends supervisors review footage to investigate
complaints and specific incidents, to identify training videos, and to
review the activities of officers who are in a probationary period or

See id.
Id. at 59.
Id.
Id. at 60.
Id. at 59.
Id. at 44.
Id.
Id. at 17.
Id. at 62.
Id.
Perry Stein, Should Officers Be Able to Review Body Camera Footage
Before Writing Police Reports?, WASH. POST (Dec. 17, 2015),
142.
143.
144.
145.
146.
147.
148.
149.
150.
151.
152.

https://www.washingtonpost.com/news/local/wp/2015/12/17/should-officers-beable-to-review-body-camera-footage-before-writing-police-reports/.
153. CMTY. ORIENTED POLICING SERVS., supra note 61, at 62.
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who are the subject of pattern-of-abuse allegations.1 5" The agency's
internal audit unit, rather than an officer's direct supervisor, should
be in charge of conducting reviews of recordings to monitor
compliance and assess performance.155
This policy will avoid
undermining the trust between an officer and supervisor. 156
Agency policy must comply with state public disclosure laws
and should, additionally, have clear and consistent protocols for
releasing recorded data to the public and news media.157 PERF
generally recommends a broad disclosure policy to promote agency
transparency and accountability. 158
Agencies, however, must
always take into account privacy considerations when determining
whether to release footage.
"Policies should include specific
measures for preventing unauthorized video access or release of
recorded data." 159 Local laws might also affect the ability and
manner in which footage may be released.
All agency personnel should undergo training before using or
being involved with body-worn cameras.160
This includes
supervisors whose officers wear cameras, records management
personnel, training personnel, internal affairs departments, etc. 16 1
Training should be ongoing and include an overview of relevant
laws, procedures for operating the equipment safely and effectively,
scenario-based exercises, data management procedures, and
methods for presenting video evidence in court. 162
The COPS Report also stated that agencies should collect
statistical data concerning body-worn camera usage. 16 3 Collecting
and releasing this data helps promote transparency and allows
agencies to evaluate program effectiveness.
Agencies should
conduct periodic reviews of body-worn camera policies and
protocols. 164
2.
Recommendations of the Leadership Conference on Civil
and Human Rights
In November 2015, the Leadership Conference on Civil and
Human Rights (the "Leadership Conference"), a coalition of over two
hundred civil rights groups, published a "scorecard" of various police
departments' body-worn camera policies nationwide.165
The
154.
155.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.

Id.
Id. at 63.
Id.
Id. at 64.
Id.
Id. at 46.
Id. at 65.
Id.
Id.
Id. at 48.
Id. at 66.
Police Body Worn Cameras:A Policy Scorecard, supra note 19.
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Leadership Conference collected and reviewed policies from various
jurisdictions and scored the provisions based on their inclusion of
civil rights safeguards. 166 The Conference's scorecard used eight
criteria derived from the Civil Rights Principles on Body-Worn
Cameras signed by a broad coalition of civil rights,
Specifically,
media rights groups in May 2015.167
its policy
makes
(1)
included whether the department
on when
discretion
readily available; (2) limits officer

privacy, and
the criteria
publicly and
to record; (3)

Some of these civil rights groups forming the Leadership
166. Id.
Conference include the ACLU, the Center for Law and Social Policy, the Human
Rights Campaign, the NAACP, the National Organization for Women, and the
Southern Poverty Law Center. Id. Specifically, the Leadership Conference
noted that
[t]o help ensure that police-operated cameras are used to enhance civil
rights, departments must:
1. Develop camera policies in public with the input of civil rights
advocates and the local community. Current policies must always be
publicly available, and any policy changes must also be made in
consultation with the community.
2. Commit to a set of narrow and well-defined purposes for which
In particular, facial
cameras and their footage may be used.
be carefully limited:
must
technologies
biometric
other
and
recognition
if they are used together with body cameras, officers will have far
greater visibility into heavily policed communities-where cameras
will be abundant-than into other communities where cameras will be
rare. Such technologies could amplify existing disparities in law
enforcement practices across communities.
3. Specify clear operational policies for recording, retention, and
access, and enforce strict disciplinary protocols for policy violations.
While some types of law enforcement interactions (e.g., when
attending to victims of domestic violence) may happen off-camera, the
vast majority of interactions with the public-including all that
involve the use of force-should be captured on video. Departments
must also adopt systems to monitor and audit access to recorded
footage, and secure footage against unauthorized access and
tampering.
4. Make footage available to promote accountability with appropriate
privacy safeguards in place. At a minimum: (1) footage that captures
police use of force should be made available to the public and press
upon request, and (2) upon request, footage should be made available
in a timely manner to any filmed subject seeking to file a complaint, to
criminal defendants, and to the next-of-kin of anyone whose death is
related to the events captured on video. Departments must consider
individual privacy concerns before making footage available to broad
audiences.
5. Preserve the independent evidentiary value of officer reports by
prohibiting officers from viewing footage before filing their reports.
Footage of an event presents a partial-and sometimes misleadingperspective of how events unfolded. Pre-report viewing could cause an
officer to conform the report to what the video appears to show, rather
than what the officer actually saw.

Id.
167.

See id.
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addresses personal privacy concerns; (4) prohibits officer pre-report
viewing; (5) limits retention of footage; (6) protects footage against
tampering and misuse; and (7) makes footage available to
individuals filing complaints. 168
The Leadership Council's analysis did not assess the use of any
jurisdiction's body-worn cameras, but instead assessed departments'
body-worn camera policies 169
C. Draftinga Model Body-Worn CameraPolicy for Increased
Accountability and Transparency
1.
Methodology for Developing the Model Body-Worn Camera
Policy
Interestingly, no single policy examined by the Leadership
Conference received a "green check" for each provision contained
within it.170 Thus, in order to develop a model body-worn camera
policy that contains provisions that promote, rather than
undermine, police accountability, I chose various provisions from
existing body-worn camera policies and combined them to create one
document. Each of the individual provisions in this model policy
was taken from a policy that the Leadership Conference analyzed. 171
The Leadership Conference was particularly focused on policies that
ensure "mobile cameras are used to help eradicate discriminatory
policing and protect civil rights." 172
Provisions received a "green check" if they fully satisfied the
Leadership Conference's criteria, and the Leadership Conference
noted that these are policies that other departments should use as
models if they are looking to improve their own. 173 The report also
identified some policies that fulfilled some of the criteria but had
room for improvement. 174 The policy included below is a compilation
of provisions from existing policies currently in use in various police
departments that received green checks from the Leadership

168. See Press Release, Leadership Conference on Civil & Human Rights,
Civil Rights, Privacy, and Media Rights Groups Release Principles for Law
Enforcement Body Worn Cameras (May 15, 2015); Police Body Worn Cameras:
A Policy Scorecard,supra note 15.
169. See Police Body Worn Cameras:A Policy Scorecard, supra note 19.
170. Id.
171. The Leadership Conference published a subsequent scorecard in August
2016, which included updated policies from the previous twenty-five
departments and also included policies from an additional twenty-five police
departments. Id.
172. Press Release, Leadership Conference on Civil & Human Rights, supra
note 168.

173. See Police Body Worn Cameras:A Policy Scorecard, supra note 19.
174.

See id.
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Conference; yellow policies have been included when no policy in a
category received a green check. 175
2.

Model Body- Worn CameraPolicy

1.

Background

a. [Include the statute or piece of legislation that authorizes the
use of body-worn cameras in the Department's jurisdiction].
b. Body-worn cameras provide an unbiased audio and video
recording of events that officers encounter. These recordings benefit
law enforcement by:
i. Enhancing officer safety;
ii. Enhancing the public trust in police by preserving
factual representations of officer-citizen interactions in the
form of video and audio recordings;
iii. Documenting statements and events during the course
of an incident;
iv. Enhancing law enforcement's ability to document and
review statements and actions for both reporting
requirements and for courtroom preparation;
v. Preserving visual and audio information for use in
current and future investigations; and
vi. Providing an impartial measurement for self-critique
and field evaluations during officer training.
2.

Purpose

a. The primary purpose of this policy is to establish clear
procedures regarding the use of body-worn cameras to document
incidents involving police officers and the public, while also
protecting the privacy rights of all parties who may be recorded.
b. This Department authorizes the use of body-worn cameras to
record officer interactions with the public, collect evidence of
criminal activity, and serve as a training tool to evaluate officers'
performance.
c. To effectively perform their duties, officers must have a level
of comfort that minor disciplinary offenses resulting from recorded
conduct-conduct that was carried out in furtherance of the officers'
duties and that would not otherwise become known but for bodyworn camera footage-will not significantly affect an officer's career.
i. Any minor disciplinary code violations captured by an
officer's body-worn camera may result in training and/or
counseling consistent with Department policy.
ii. For the purposes of this policy, minor disciplinary code
violations are defined under [insert code provision that
defines minor disciplinary violations].
175. See id. (describing the Leadership Conference's evaluation criteria).
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3.
Definitions
a. [Departments have the discretion to define terms as they
deem fit.]
4. Policy
a. Officers shall use their body-worn camera and all other
recording and imaging devices in compliance with the
manufacturer's operational guidelines, Department training, and
this policy.
i. Officers shall determine, at the start of each shift,
whether their body-worn camera is working properly and
shall bring any problems with the equipment to the
attention of their immediate supervisor as soon as
practicable.
ii. The body-worn camera should be worn in a location and
manner that maximizes the camera's ability to capture
footage of the officer's activities.
b. Body-worn cameras shall be activated immediately, or as
soon as practicable, when responding to all calls for service and
during all law enforcement encounters and activities involving the
general public. Law enforcement encounters shall include, but are
not limited to the following:
i. Routine calls for service;
ii. Enforcement encounters where there is at least
reasonable suspicion the person involved has committed, is
committing, or is about to commit a criminal violation
consistent with applicable search-and-seizure law;
iii. Incidents involving the use of force;
iv. When serving a search warrant;
v. Investigatory stops;
vi. Traffic stops;
vii. When responding to crimes in progress and priority
assignments;
viii. When initiating any vehicular or foot pursuit;
ix. When conducting any vehicle or pedestrian investigation
or search;
x. When initiating a sight arrest or citation;
xi. When handling a disturbance or crisis-related incident;
xii. When handling a dangerous protest or demonstration;
xiii. When confronted by any individual that is, or may
become, hostile;
xiv. Situations that may enhance the probability of
evidence-based prosecutions; and
xv. Situations where the officer, through training and
experience, believes recording would serve a proper police
purpose (e.g., recording the processing of an uncooperative
arrestee).
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c. Body-worn cameras should not be used covertly. Officers
wearing a body-worn camera should notify any person being
recorded, as soon as practicable, that they are being recorded by a
body-worn camera.
d. Officers will not disengage the body-worn camera until an
entire incident has been recorded or further recording of the incident
will not serve a proper police purpose. In the event of arrest, the
incident is concluded when the arrestee is transported to the station.
e. Officers will verbally state the justification for any
disengagement of their body-worn camera before disengaging the
body-worn camera. Upon disengagement, the officer will notify his
or her immediate supervisor. Additionally, if an incident report is
completed, the officer will document the justification for disengaging
the body-worn camera in the narrative portion of the report.
f. In the event an officer fails to record an incident as required
in subsection (b), failure to activate and the reason for such failure
to activate must be properly documented in the officer's activity log
and immediately reported to the desk officer. Failure to activate the
body-worn camera must also appear in the narrative portion of the
officer's incident report if arrest occurs. Appropriate disciplinary
action shall be taken against any officer who is found to have
intentionally failed to adhere to the recording or retention
requirements contained in this policy, or to have intentionally
interfered with a body-worn camera's ability to accurately capture
footage.
g. If for any reason a recording is interrupted, the officer must
document the reason for, or factors contributing to, the interruption
with the desk officer and in the narrative portion of any incident
report.
Prohibited Recording
5.
a. Officers shall not activate their body-worn camera to record
any of the following:
i. Places where a reasonable expectation of privacy exists,
such as, but not limited to, hospital emergency rooms, locker
rooms, and restrooms, except for in the following instances:
1. When all parties visibly or audibly recorded
consent to such recording;
2. While conducting an arrest;
3. While controlling a person through response to
resistance techniques; or
4. Under any other extraordinary circumstances.
ii. The gathering of intelligence information based on First
Amendment protected speech, associations, or religion;
iii. Activity that is unrelated to a response to a call for
service or a law enforcement/investigative encounter
between an officer and a member of the public;
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iv. A crime victim, witness, or informant who has requested
not to be recorded in a nonconfrontational situation;
v. A victim or witness who requests that he or she not be
recorded as a condition of cooperation, when the interests of
justice require his or her cooperation;
vi. Gruesome images, persons nude, or exposed, sensitive
human areas, when there is no legitimate law enforcement
reason to capture the images;
vii. Particularly vulnerable individuals (e.g., victims of
sexual assault, domestic violence, or children) who are the
victim of a crime;
viii. Deliberative conversations involving law enforcement
that are not participated in by citizens, which include, but
are not limited to, discussions on charging decisions and
comparing witness accounts; and
ix. Conversations with confidential informants
and
undercover officers, unless the recording is conducted
specifically for the purpose of documenting an operation,
drug purchase/sale, or other important information in
furtherance of a criminal investigation.
b. Prior to entering the residence of any individual, unless prior
consent is provided or legitimate law enforcement objectives require,
the body-worn camera shall be deactivated:
i. Once inside a residence, if practicable. Officers shall then
request permission to record. If permission is granted, the
body-worn camera may be activated and the resident will
again be asked for consent on camera.
ii. If, at any time, a resident rescinds consent to record
while in a residence.
In such event, officers shall
immediately, or as soon as practicable, deactivate their
body-worn camera.
6. Officer Viewing of Body-Worn Camera Footage
a. Officers may view their own body-worn camera footage to
assist in complete and accurate report writing for routine matters.
An officer must document in his or her written report whether bodyworn camera data for the incident was reviewed.
b. If an enforcement member is suspected of wrongdoing or
involved in an officer-involved shooting or other serious use-of-force
incident, the Department expressly prohibits that officer from
viewing the video file until after he or she has completed an initial
report.
7. Security, Retention, and Disclosure of Body-Worn
Camera Footage
a. Security and Disclosure of Body-Worn Camera Footage:
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i. All footage captured using a body-worn camera is
considered property of the Department.
ii. Officers are strictly prohibited from sharing any bodyworn camera system login information or passwords with
any other person.
iii. Only officers who have successfully completed bodyworn camera training and possess valid body-worn camera
system log-in credentials are authorized to view body-worn
camera footage.
iv. Accessing, copying, or releasing files for non-lawenforcement purposes are strictly prohibited. All access to
the body-worn camera system must be authorized in writing
by the Police Commissioner or his or her designee.
v. Accessing, copying, releasing, or sharing body-worn
camera footage on/from any computer or device not issued
by the Department is strictly prohibited.
vi. The Department shall retain a noneditable, original
version of all body-worn camera footage and shall log any
time the footage is viewed, including the length of time it is
viewed and by whom.
vii. The Department shall log any copying or editing of
body-worn camera footage.
viii. Access to the body-worn camera system shall be
controlled through a secure location. All access to the bodyworn camera system is logged and subject to audit at any
time.
ix. Officers are explicitly prohibited from tampering,
editing, or copying footage stored in the body-worn camera
system.
b. Classification of Body-Worn Camera Footage:
i. All body-worn camera footage will be collected, analyzed,
and classified as belonging to one of the following categories:
1. Evidence in an ongoing criminal investigation or case;
2. Important footage for some other official police
business; or
3. Non-essential footage.
c. Deletion of Body-Worn Camera Footage:
i. Body-worn camera recordings classified as non-essential
shall be retained for ninety days from the date of the
recording. After ninety days, the footage will automatically
be purged from the body-worn camera system.
ii. In the event of an unintentional activation of a bodyworn camera during a nonenforcement or noninvestigative
activity, including but not limited to, restroom breaks, meal
breaks, or other situations where a reasonable expectation
of privacy exists, the officer may request the recording be
deleted. A memorandum detailing the circumstances of the
unintentional recording will be forwarded via the chain of
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command to the Chief of Police or his or her designee. If
approved, the actual
deletion requires two-party
authorization. One of these parties will be the Chief of
Police or his or her designee and the other party will be the
[Evidence Supervisor / Department body-worn camera
Administrator].
8.
Availabilty of Body-Worn Camera Data to Non-Law
Enforcement Personnel
a. Any member of the public, parent or guardian of a minor, or
next of kin of a deceased ("Interested Party"), who is a subject of
body-worn camera footage shall be permitted to review an unedited
version of that specific footage.
b. Procedure Required for Interested Party to View Footage:
i. The Watch Commander or his or her designee must first
view the footage.
ii. Prior to viewing the footage, the Interested Party must
sign a consent form.
iii. The viewing must occur in the presence of the Watch
Commander or his or her designee.
iv. The Interested Party must wait at least forty-eight
hours after the alleged incident before filing a request to
ensure the video has been uploaded to the body-worn
camera system.
v. Under no circumstance shall the Interested Party:
1. Be allowed to use any recording device to make a
copy of the body-worn camera footage.
2. Be provided a copy of the footage. Individuals may
contact the local FOIA Office to request copies of the
recording.
c. All other individuals must submit requests through the local
FIOA Office to view body-worn camera footage.
d. Maintaining and Redacting Body-Worn Camera Footage:
i. The [Evidence Supervisor / Department body-worn
camera Administrator] is tasked with maintaining bodyworn camera footage in addition to reviewing and redacting
body-worn camera footage that will be disseminated to the
general public.
ii. Editing of body-worn camera footage will be limited to
footage that will be released to the general public and can
only be edited for the following reasons:
1. To protect the identity of individuals captured on
body-worn cameras that are not the subject of, or
have no relation to, any law enforcement
investigation;
2. The footage would, if released, compromise an
ongoing criminal investigation;
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3. National security concerns; or
4. Legitimate law enforcement
furthered by editing the footage.

9.
Limit on the
to Search Footage

Use

of

priorities

Biometric

will be

Techniques

a. Body-worn camera footage shall not be searched using any
biometric techniques, such as, but not limited to, facial or vocal
recognition software. Images from body-worn camera footage shall
not be used to create a database of mug shots or used as fillers in
photograph arrays.
b. Nothing in Section 9(a) shall be construed to prohibit the
Department from using biometric techniques to analyze the
recording of a particular incident when a supervisory member has
reason to believe that a specific suspect or person in need of
assistance may be a subject of said recording.
10.

Training Requirements

a. All officers and supervisors will be provided adequate
training in the use of body-worn cameras prior to using the
equipment.

D. A Swiss Army Knife Approach to Police Reform: Body- Worn
CamerasAre Only Part of the Solution
The implementation of body-worn cameras is one part of what
should be a comprehensive package of reforms to increase
accountability in our nation's police departments. But in addition to
implementing body-worn cameras, lawmakers need to establish a
national database of police-involved shootings and provide for
176
independent investigations into these shootings.
1.

NationalDatabase of Police Shootings

While these high-profile fatalities have prompted public outcries
for reform, it is difficult to examine the underlying causes of officerinvolved fatalities or fashion appropriate remedies without first
determining the scope of the problem, the conditions under which
these fatalities occur, and whether the officers involved are held
accountable (either criminally or civilly) or exonerated. Although
176. Other reforms include training officers to de-escalate their encounters
with citizens and improving discipline procedures for officers involved
in wrongdoing.
See, e.g., POLICE EXEC. RESEARCH FORUM, AN
INTEGRATED APPROACH

TO

DE-ESCALATION AND

MINIMIZING

USE

OF FORCE

18-19 (2012), http://www.policeforum.org/assets/docs/CriticalIssuesSeries
/an%20integrated%20approach%20to%20de-escalation%20and%20minimizing
%20use%20of%20force%202012.pdf (noting officers are biased toward using
force and should be trained on when to make a "tactical disengagement").
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various sources collect data on use-of-force incidents, there is not a
comprehensive national database that provides reliable information
about the number of people killed by police officers. 177 While the
Department of Justice collects some data on officer-involved
shootings, it does not require the nation's 17,000 local law
enforcement agencies to report this data. 178 Instead, the FBI's
annual report on justifiable homicides includes self-reported data
from only 750 law enforcement agencies. 179 The FBI generally
estimates around 400 deaths annually, while independent
researchers claim the number is closer to 1000.180 Similarly, the
Bureau of Justice Statistics has collected information on "arrestrelated deaths" but stopped releasing the data because it was
unreliable. 181
According to one of the Department of Justice's own
statisticians, Michael Planty, "[t]he FBI's justifiable homicides and
the estimates from (arrest-related deaths) both have significant
limitations in terms of coverage and reliability that are primarily
due to agency participation and measurement issues."18 2 Planty
also noted that there is less data available at the national level for
officer-involved shootings that result in nonfatal injuries.18 3 In
2011, using Internet searches, independent researcher Jim Fisher
tracked 1146 officer-involved shootings nationally, 607 of which
were fatal. 184

177. Wesley Lowery, How Many Police Shootings a Year? No One
Knows?, WASH. POST (Sept. 8, 2014), http://www.washingtonpost.com/news/post
-nation/wp/2014/09/08/how-many-police-shootings-a-year-no-one-knows.
There
are,
however, numerous
crowd-sourced
efforts
to collect
the I
nformation, including sources such as Fatal Encounters, founded by
Brian Burghart, and the website Deadspin.
Id.; see, e.g., D.
Brian Burghart, What I Learned About the Washington Post from Four
Years Collecting Data on Police Violence, GAWKER (Apr. 26, 2016),
http://gawker.com/what-i-learned-about-the-washington-post-from-four-year
-1772856986#_ga=1.65031334.944665301.1474230791; Kyle Wagner, Deadspin
Police-ShootingDatabase Update: We're Still Going, DEADSPIN (Aug. 27, 2014),
http://deadspin.com/deadspin-police-shooting-database-update-were-still-go

-1627414202; Kyle Wagner, We're Compiling Every Police-Involved Shooting in
America. Help Us, DEADSPIN (Aug. 10, 2014), http://regressing.deadspin.com
/were-compiling-every-police-involved-shooting-in-americ- 1624180387.
178. Lowery, supra note 177.
179. Id.
180. Id.
181. Id. See generally TOM MCEWEN, BUREAU OF JUSTICE STATISTICS & NAT'L
INST. OF JUSTICE, NATIONAL DATA COLLECTION ON POLICE USE OF FORCE (1996)

(compiling use-of-force data).
182. Lowery, supra note 177.

183. Id.
184.

Id.
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In December 2014, in the wake of the Brown and Garner
deaths, Congress reauthorized the Death in Custody Report Act.185
Congress initially passed this legislation in 2000, but the Act
expired in 2006 before any meaningful data related to officerinvolved shootings could be collected or analyzed.18 6 The revived
law will require states and local law enforcement agencies that
receive federal money pursuant to the Omnibus Crime Control and
Safe Streets Act to make quarterly reports on information regarding
the death of any person who is detained, arrested, en route to
incarceration, or incarcerated in state or local facilities or boot-camp
prisons.1 8 7 The new law also imposes penalties on states that fail to
1 88
comply with the reporting requirements.
While the Deaths in Custody Report Act represents a
remarkable step toward transparency in officer-involved fatalities, a
truly accurate database would require local police departments to
report anytime an officer fires her weapon, regardless of whether
that shot results in a fatality. Officers' bullets only strike a fraction
of people shot at, and only a fraction of those struck die from their
injuries. Congress should pass legislation requiring states to report
all serious uses of force, including those that do not result in a
death. More complete information regarding the fatal and nonfatal
officer-involved shootings will aid in discerning patterns of conduct,
identifying areas for training or departmental policy change, and
increasing accountability. Comprehensive national data will also
allow researchers to draw comparisons between departments and
could be useful in identifying best practices. As Human Rights
Watch reported, "Knowledge about the problem on a national scale
18 9
is, of course, essential to the formulation of policy."

2. Addressing the Ineffectiveness of Criminal Prosecutions by
MandatingIndependent Investigationsand Special Prosecutors
a. Independent Investigations
When there is a death in police custody, many police
departments conduct an internal investigation. 190 Typically, the
results of the investigation are disclosed to local prosecutors who
will decide whether to pursue criminal charges against the officers
185. Rick Cohen, Congress Passes New Death in Custody Reporting Act,
NONPROFIT Q. (Dec. 24, 2014), https://nonprofitquarterly.org/2014/12/
24/congress-passes-new-death-in-custody-reporting-act/.

186. Id.
187. H.R. 1447, 113th Cong. (2014).
188. Id.
189. ALLYSON COLLINS, SHIELDED

FROM JUSTICE: POLICE BRUTALITY AND
ACCOUNTABILITY IN THE UNITED STATES 106 (1998).
190. See, e.g., N.J. DEP'T OF CRIMINAL JUSTICE, INTERNAL AFFAIRS POLICY &
PROCEDURE, at 11-6 (2000); S.F. POLICE DEP'T, GENERAL ORDER 8.12, at 1 (2009);
SEATTLE POLICE DEP'T, SEATTLE POLICE MANUAL § 8.400, at 2-3 (2015).
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involved.191 Internal investigations can be a valuable tool for a
police department because they not only provide an opportunity for
the department to learn how officers behave in certain
circumstances but also, when properly run, signal to officers that
the department takes allegations of misconduct seriously. These
investigations, however, often lack transparency, and the public is
generally distrustful of allowing officers within the same
department to investigate their fellow officers. 192 Such internal
investigations face inherent conflicts of interest, and officers may
not want to be seen as violating the "code of silence" endemic in
police culture or as disloyal to their fellow officers. 193
Therefore, in addition to internal investigations, state
legislation should also mandate independent investigations of
deaths in police custody. In 2014, Wisconsin became the first state
to mandate outside investigations into officer-involved shootings. 194
The Wisconsin law provides that "each law enforcement agency shall
have a written policy regarding the investigation of officer-involved
deaths that involve a law enforcement officer employed by the law
enforcement agency." 195
The law further states that "each
policy.., must require an investigation conducted by at least two
investigators, one of whom is the lead investigator and neither of

191. See, e.g., N.J. DEP'T OF CRIMINAL JUSTICE, supra note 190, at 11-22;
SEATTLE POLICE DEP'T, supra note 190, § 8.400, at 6.
192. These investigations are often perceived as illegitimate because of the
conflicts of interest existing among the officers and those assigned to
investigate them. For example, Paul Chevigny notes that in the Internal
Affairs Division of New York City's Police Department, "[s]uperior officers did
not want to root out corruption, both because it might threaten their jobs and
because they wanted to maintain a good image for the department." PAUL
CHEVIGNY, EDGE OF THE KNIFE: POLICE VIOLENCE IN THE AMERICAS 79-80 (1995).

Indeed, the Danziger Bridge shooting in the wake of Hurricane Katrina
provides one example of how officers in the same department may act
unprofessionally when faced with a conflict of interest. After several officers
shot several unarmed citizens crossing the bridge, the supervisors who were
called to investigate the scene participated in a cover-up and ultimately faced
criminal prosecution themselves. See Ex-New Orleans Cops Get Prison Time in
Danziger Bridge Shootings, CNN (Apr. 4, 2012), http://www.cnn.com
/2012/04/04/justice/louisiana-danziger-bridge-case/index.html.
193. See CHEVIGNY, supra note 192, at 79-80. The blue code of silence also
makes it difficult for investigating officers to gather information regarding
alleged instances of police misconduct. See also Myriam E. Gilles, Breaking the
Code of Silence: Rediscovering "Custom" in Section 1983 Municipal Liability, 80
B.U. L. REV. 17, 84-85 (2000) (discussing the lack of cooperation experienced by
police officers investigating their fellow officers).
194. See In Wisconsin, a Decade Old Shooting Leads to New Law, NPR (Dec.
13, 2014), http://www.npr.org/2014/12/13/370592433/in-wisconsin-a-decade-old
-police-shooting-leads-to-new-law;
Ben Kesling,
Wisconsin to Require
Independent
Probes
in
Police-Custody
Deaths,
WALL
ST.
J.
(Apr.
23,
2014,
6:27
PM),
http://www.wsj.com/articles
/SB10001424052702304518704579520171933749370.
195. WIs. STAT. ANN. § 175.47(2) (West 2016).
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whom is employed by a law enforcement agency that employs a law
enforcement officer involved in the officer-involved death." 196 While
many local jurisdictions follow a similar protocol regarding deaths in
custody, Wisconsin is the only state to currently mandate that an
independent body investigate these deaths. 197 In October 2014,
Reed Gusciora, a state assemblyman, introduced similar legislation
in New Jersey. 198 Many states already use state agencies, such as
the State Bureau of Investigation or the Attorney General's office, to
take responsibility for the investigation but do not require that
these agencies take responsibility for the investigation of officerinvolved uses of force or fatalities. 199 Other states should follow
Wisconsin's lead and require local agencies to develop a process for
independent investigations.
b. Independent Prosecutions
Even once an investigation is complete, there is still the
question as to whether the officer(s) involved in the shooting will
face criminal prosecution, and there are many hurdles to securing
criminal convictions for officers accused of using excessive force.
The first step often involves the local prosecutor's decision to charge
the officer with a crime. As with all criminal cases, the prosecutor
enjoys broad discretion regarding whether to impose criminal
charges. 200 Given that local prosecutors rely heavily on police
officers within the same department to assist with their
20 1
investigation of other cases, an inherent conflict of interest exists.
Similarly, many local district attorneys are elected, and prosecuting

196. Id. § 175.47(3)(a).
197. Id.; Susan Haigh, Connecticut Policy for Deadly Force Is Changing,
NEWs8

(Mar.

19,

2015),

http://wtnh.com/2015/03/19/connecticut-mulling

-changes-to-police-shooting-probes/.
198. The New Jersey act would have required "two independent persons [to]
investigate an incident involving an act or omission by a police officer, ... which
directly results in the death of an individual." Assemb. 3756, 216th Leg., Gen.
http://www.njleg.state.nj.us/2014/Bills/A4000
2014),
(N.J.
Assemb.
/3756_I1.HTM. The investigators would have been required to be "employed by
the county prosecutor of a county other than where the fatal incident occurred."
Id.
199. Paul Cassell, Who Prosecutes the Police? Perceptions of Bias in
Possible Remedy, WASH.
Police Misconduct Investigations and a
POST: VOLOKH CONSPIRACY (Dec. 5, 2014), https://www.washingtonpost.com
/news/volokh-conspiracy/wp/2014/12/05/who-prosecutes-the-police-perceptions
-of-bias-in-police-misconduct-investigations-and-a-possible-remedy/?utmterm
=.eldacdeab8fa; see, e.g., NEB. REV. STAT. ANN. § 29-1408 (LexisNexis 2016);
N.C. SHERIFFS' ASS'N, OFFICER'S USE OF DEADLY FORCE - THE INVESTIGATIVE
PROCESS - WHAT A SHERIFF SHOULD EXPECT 1 (2014), http://ncsheriffs.org/wp-

content/uploads/2015/01/Officers%E2%80%99_Useof
_DeadlyForce%E2%80%93TheInvestigativeProcess.pdf.
200. United States v. Batchelder, 442 U.S. 114, 124 (1979).
201. See John V. Jacobi, Prosecuting Police Misconduct, 2000 WiS. L. REV.
789, 803-04.
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police officers might damage their reputation with a large part of
the electorate. 202
Even though prosecutors have an ethical
obligation to ignore such considerations, the risk that these
apparent conflicts may play a role in their decision or ability to
effectively prosecute the case against an officer is too great. 203
In addition to prosecutions under state law, the federal
government also has the ability to prosecute officers who are
accused of excessive uses of force. Title 18 U.S.C. § 242 provides
that it is unlawful for a person acting "under color of any law,
statute, ordinance, regulation, or custom, [to] willfully subject[] any
person in any State, Territory, Commonwealth, Possession, or
District to the deprivation of any rights, privileges, or immunities
secured or protected by the Constitution or laws of the United
States."20 4 While the possibility of federal intervention removes the
local prosecutor, and thus the conflict of interest, federal officials
have agreed that state prosecution is the preferred avenue for
criminal prosecutions of law enforcement officers, and therefore
205
federal intervention should serve only as a "back-stop."
Accordingly, federal prosecutions for excessive use of force are
extremely rare, and local prosecutors retain exclusive control over
the vast majority of cases against police officers accused of using
excessive force. 206
Given these inherent conflicts of interest, in order to assure
public confidence in criminal proceedings involving police officers
and deadly uses of force, reformers have called for the appointment
of "special prosecutors" or "independent prosecutors" to prosecute

202. Editorial Bd., Editorial, Police Abuse Cases Need Special Prosecutors,
WASH. POST (Dec. 6, 2014), http://www.washingtonpost.com/opinions/police
-abuse-cases-need-special-prosecutors/2014/12/06/fcf57e28-7cd6- 1 1e4-b82 1
-503cc7efed9estory.html.
203. This issue was of particular concern in the Michael Brown shooting. In
that case, many community members believed that the prosecutor's ties to law
enforcement were too close and the apparent conflicts of interest delegitimized
his role from the beginning. Elizabeth Chuck, Prosecutor in Michael Brown
Case Has Deep Family Ties to Police, NBC NEWS (Aug. 20, 2014),
http://www.nbcnews.com/storyline/michael-brown-shooting/prosecutor-michael
-brown-case-has-deep-family-ties-police-n183911.
204. 18 U.S.C. § 242 (2012).

205. See Police Brutality: Hearings Before the Subcomm. on Civil and
Constitutional Rights of the H. Comm. on the Judiciary, 102d Cong. 3 (1991)
(recorded testimony of John R. Dunne, Assistant Att'y Gen., Civ. Rights Div.,
U.S. Dep't of Justice).

206. Kyle Graham, Crimes, Widgets, and Plea Bargaining. An Analysis of
Charge Content, Pleas, and Trials, 100 CALIF. L. REV. 1573, 1606 (2012)
(providing statistics on the percentage of tried counts in cases concerning
deprivation of civil rights).
In addition to the infrequency of federal
prosecutions, it is also notoriously difficult to secure successful prosecutions in
federal cases because the federal law requires the prosecutor to establish the
officer "willfully" violated the victim's rights, which is a high burden to
demonstrate. See 18 U.S.C. § 242.
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There are several models of

independent prosecution that might achieve greater confidence.
First, similar to independent investigations of such cases, many
states already have rules that allow the state attorney general 2or
08
another independent body to prosecute controversial cases.
States could pass legislation that would mandate automatic referral
of all such cases to an independent or special prosecutor, instead of
relying on the discretion of authorities to determine which cases a
special prosecutor will hear. 20 9 According to Congressional Research
Service's legal analysis, Connecticut is the only state that currently
requires the appointment of a special prosecutor in deadly use-offorce incidents, 2 10 but other states' lawmakers are quickly moving to
introduce similar legislation. 211 For example, a Pennsylvania
lawmaker plans to introduce legislation that would require the state
attorney general to appoint an independent special prosecutor
21 2
whenever a police officer is involved in a deadly force incident.
Another option would be for states to establish permanent
independent prosecutors' offices and pass legislation that would
allow authorities to refer officer-involved fatalities to these offices
for investigation and/or prosecution. This option may be less viable
for some jurisdictions because establishing a separate office to
review these cases might seem inefficient if the area has an
infrequent amount of police-related deaths. However, in larger
municipalities that experience multiple officer-involved fatalities per
year, this policy might be an attractive option.
Under either model, policymakers must address several
important questions about the authority of the prosecutor and the
structure and staffing of such an entity. First, what conditions
would trigger the appointment of a special prosecutor? Would
referral be automatic or within the discretion of a local authority
(the local DA herself, or another judicial official)? Furthermore,
207. See Editorial Bd., supra note 202.
208. See, e.g., CAL. PENAL CODE § 923 (Deering Supp. 2016); Lauren-Brooke
"L.B." Eisen, In New York, Attorney General as Special Prosecutor, BRENNAN
CTR. FOR JUST. (July 17, 2015), http://www.brennancenter.orgblog/new-york
-attorney-general-special-prosecutor. A recent editorial in the New York Times
called this model the "best solution." See Editorial Bd., Editorial, A Crisis of
Confidence in Prosecutors,N.Y. TIMES (Dec. 8, 2014), http://www.nytimes.com
/2014/12/09/opinion/a-crisis-of-confidence-in-prosecutors.html?_r=0.
209. Editorial Bd., supra note 208.
210. CONN. GEN. STAT. ANN. § 51-277a(b) (West 2016).
211. Haigh, supra note 197; see also Bill Hangley, New Pa. Lawmaker Wants
Special Prosecutor to Investigate Cases of Police Using Deadly Force,
2014), http://www.newsworks.org/index.php/local
(Dec. 20,
NEWSWORKS
/harrisburg/76548-new-pa-law maker-wants-special-prosecutor-to-investigate
-cases-of-police-using-deadly-force (reporting that a newly elected Pennsylvania
legislator plans to "introduce a measure to take the power to prosecute police
away from district attorneys and put it in the hands of special prosecutors").
212. Hangley, supra note 211.
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would the independent prosecutor be available only for officerinvolved fatalities or other allegations of uses of force? Finally,
policymakers must consider what types of qualifications this
independent prosecutor should possess. Would a local prosecutor
currently working in a neighboring jurisdiction suffice or, by virtue
of their position, would they experience the same apparent or actual
conflicts of interest as a prosecutor in the same jurisdiction? Would
a cadre of retired prosecutors staff the office, particularly if the
jurisdiction experienced only a small number of triggering incidents?
CONCLUSION
Body-worn cameras are an evolving technology, and as such,
policies and best practices will evolve as well. The best policy today
may not be the best policy next year. Thus, policymakers must
remain flexible in their approach to this technology and be prepared
to respond to technological advances in the operation, use, and datastorage features related to the use of body-worn cameras.
Furthermore, while there is some limited research suggesting that
body-worn cameras are beneficial in decreasing uses of force and
reducing complaints against police officers, policymakers should
insist on further studies and empirical evaluations as more
departments implement the use of these cameras and more
information becomes available. Finally, policymakers should not
view body-worn police cameras as a panacea for police accountability
problems. Although these cameras can provide an objective view of
police-citizen encounters, they are but one tool in the Swiss Army
Knife approach that policymakers must take with respect to police
accountability. While cameras may provide increased transparency,
police departments should continue to infuse other methods of
accountability into the culture of their agencies by implementing
new policies, such as (1) collecting statistical information to identify
insidious patterns of disparate treatment (e.g., the race and gender
of those stopped, searched, requested to consent to search, and
arrested); (2) implementing specialized training (e.g., training in
procedural justice, de-escalation techniques, and proper uses of
force); and (3) ensuring that proper supervision, retraining, or
disciplinary action is promptly forthcoming when officers are
deemed to have violated departmental regulations. Finally, a more
difficult issue that deserves future research involves exactly how
these policies will be developed and whether the community in
which the cameras will be used will have meaningful input in the
development of these policies.

